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3¢ / ORDER

PER VIKAS AWASTHY, JM :

This appeal by the Revenue is directed against the order of
Commissioner of Income Tax (Appeals)-6, Pune dated 13-01-2017 for the

assessment year 2012-13.
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2. The Revenue in appeal has assailed the findings of Commissioner of
Income Tax (Appeals) in allowing assessee’s claim of deduction u/s. 80IA(S)

of the Income Tax Act, 1961 (hereinafter referred to as “the Act”).

3. Shri Aniruddha Asgokar appearing on behalf of the assessee
submitted at the outset that the assessee is engaged in the business of
operating and hiring of cranes and trailers. The assessee has also set up
windmills. The assessee claimed deduction u/s. 80IA on the windmills
installed. The Assessing Officer disallowed assessee’s claim of deduction
u/s. 80IA on the ground that the deduction in respect of eligible unit can
be claimed only after setting off of brought forward losses of earlier years
against income from the eligible business. The issue is now well settled by
the judgment of Hon’ble Madras High Court in the case of
Velayudhaswamy Spinning Mills (P) Ltd. Vs. Assistant Commissioner of
Income Tax reported as 340 ITR 477. The assessee’s claim of deduction
u/s. 80IA(5) was denied in assessment year 2010-11, as well. The
Commissioner of Income Tax (Appeals) allowed assessee’s claim. The
Revenue carried the issue in appeal before the Tribunal in ITA No.
2259/PUN/2014. The Tribunal vide order dated 23-08-2017 dismissed the
appeal of Revenue and held that the assessee is eligible for claiming
deduction u/s. 80IA(S) of the Act. The facts in the assessment year under

appeal are identical.

4. On the other hand Shri Vilas Munde representing the Department
vehemently defended the assessment order. However, the ld. DR fairly
admitted that in assessee’s own case in the preceding assessment year, the
Tribunal has upheld the findings of Commissioner of Income Tax (Appeals)

in allowing the benefit of deduction u/s. 80IA(4) to the assessee.
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S. Both sides heard. Orders of the authorities below perused. The only
issue agitated in appeal by the Revenue is assessee’s eligibility to claim
deduction u/s. 80IA(S) without adjusting notional brought forward losses
of earlier years of eligible unit. This issue has been laid to rest by the
Hon’ble Madras High Court in the case of Velayudhaswamy Spinning Mills
(P) Ltd. Vs. Assistant Commissioner of Income Tax (supra). The Hon’ble
High Court has held that losses or depreciation of the years earlier to
initial assessment year which have already been absorbed against the
profits of other business cannot be notionally brought forward and set off
against the profits of the eligible business for computing deduction u/s.

80IA of the Act.

6. The Co-ordinate Bench of Tribunal in assessee’s own case in
assessment year 2010-11 has granted relief to the assessee by in turn
following the decision of Tribunal in assessment year 2009-10. The
Revenue has been consistently denying the benefit of deduction u/s.
80IA(S) to the assessee and the Tribunal has been consistently allowing the
same by following the well settled law on this issue. The ld. DR has not
brought before us any material to distinguish the facts in the assessment
year under appeal, nor any contrary judgment has been brought to our
notice. The Commissioner of Income Tax (Appeals) has granted relief to the
assessee by following the order of Tribunal in assessee’s own case in
assessment year 2009-10 and by applying the ratio in the case of
Velayudhaswamy Spinning Mills (P) Ltd. Vs. Assistant Commissioner of
Income Tax (supra). We do not find any infirmity in the impugned order.
The same is upheld and the appeal of Revenue is dismissed being devoid of

any merit.
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7. In the result, the appeal of Revenue is dismissed.

Order pronounced on Monday, the 26t day of August, 2019.

Sd/- Sd/-
(8. SBUMRY Td/D. Karunakara Rao) (A% 3/@edfY / Vikas Awasthy)
oar 968 /| ACCOUNTANT MEMBER =13 "e&T / JUDICIAL MEMBER

gUT / Pune; f&sTih / Dated : 26t August, 2019
RK

3meer Y yfafef@ 3™ d / Copy of the Order forwarded to :

31drereft / The Appellant.
9cgdf / The Respondent.

FRT ITYFA (31dier) / The CIT(A)-6, Pune

The Pr. Commissioner of Income Tax-5, Pune
fasmei gfafafe, smaest sdehy wfReor, “«v” o,
qu / DR, ITAT, “A” Bench, Pune.

0. IS WISl / Guard File.

kL b=

/ /&cad 9fa // True Copy//

3MERTAR / BY ORDER,

fasit @fa / Private Secretary,
IR Al 3AHIOT, qOT / ITAT, Pune



